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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
On October 6, 1964, appellant appeared in a hearing on a 
Writ of Habeas Corpus in the United States District Court for the 
District of Columbia pursuant to Title 28 U.S. Code §2243. On 
that date the Writ was discharged. Application for leave to appeal 


in forma pauperis was granted by this Court which has jurisdiction 


to review the judgment of the District Court under 28 U.S. Code 


§ 1291. 


STATEMENT OF THE CASE 


On March 26, 1964, appellant voluntarily surrendered himself 
in the District of Columbia. He was placed under authority of the 
FBI, on a charge of unlawful flight to avoid prosecution. On 
April 2, 1964, appellant appeared in the General Sessions Court 
and an order was entered fixing the date for the extradition hear- 
ing on the matter of requisition on May 6, 1964. 

On May 6, 1964, appellant again appeared in General Sessions 
Court. Authorities from the demanding State of Ohio were not 
present, and the matter was set over until May 13, 1964. On that 
date an extradition hearing was held before the Chief Judge of the 
United States District Court for the District of Columbia. Ap- 
pellant objected on grounds the Court was acting beyond its juris- 
diction, thirtv (30) days havine elapsed four (4) days past, and 
no valid cause for detention beyond thirty (30) days having been 
shown on the day the continuance was granted. 

On May 27, 1964, appellant filed a petition for habeas corpus 


in the United States District Court. It was dismissed by the Court 


on June 17, 1964. Application for appeal in forma pauperis was 


made on June 19, 1964. It was dismissed on June 23, 1964, by the 
Court. Sua eponte on September ¢°, 1964, the United States Court of 
Appeals reversed the United States District Court, and remanded the 
case to the District Court for a hearing pursuant to title 28 U.S.C. 
Section 2243. 


On October 6, 1964, a hearinc was held before the Chief Judge 
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of the United States District Court, Alexander Holtzoff. At the 
conclusion of the hearing the writ of habeas corpus was discharged 
and appellant was remanded to custody of the authorities. 

On November 18, 1964, application for leave to appeal was 
denied by Judge Holtzoff. 


On December 21, 1964, application for leave to appeal in forma 


pauperis was granted by the United States Court of Appeals for the 


District of Columbia Circuit. 


STATUTES INVOLVED 


D.C. Code § 23-404: If, upon the examination of the persons 
charged, it shall appear to the judge of the Municipal Court 
for the District of Columbia that there is reasonable cause 
to believe that the complaint is true, and that such person 
may be lawfully demanded of the Chief Judge of the United 
States District Court for the District of Columbia, he shall, 
if not charged with murder in the first degree, be requir- 
ed to give bond or other obligation with sufficient sure- 
ties, in a reasonable sum, to appear before said judge of 
the Municipal Court for the District of Columbia at a future 
date, allowing thirty days to obtain a requisition from the 
governor of the State, territory, or possession of the United 
States from which said person is a fugitive, he to abide 
the order of such judge of the Municipal Court for the 


District of Columbia in the premises. 


D.C. Code § 23-406: If the person so giving bond or other ob- 


ligation or committed, shall appear before the judge of the 
Municipal Court for the District of Columbia upon the day 
ordered, he shall be discharged, unless he shall be demand= 
ed by some person authorized by the warrant of the governor 
to receive him, or unless the judge of the Municipal Court 


for the District of Columbia shall see cause to commit him 


for a further time, or to require him to give bond or other 


obligation he shall be committed and detained as before: 


Provided, that whether the person so charged shall give bond 
or other obligation be committed or discharged, his delivery 
to any person authorized by the warrant of the governor shall 


be a discharge of his bond or obligation, if any. 


Specification of Points on Appeal 


On April 2, 1964, appellant appeared before the Court of 
General Sessions in the District of Columbia, charged as a fugi- 
tive from justice. He was held by local authorities to 


await extradition by authorities from the State of Ohio. On that 


date appellant's case was continued over, set for hearing 


on May 6, 1964. 

District of Columbia statutory requirements for extradition 
matters allow a period of thirty (30) days in which to serve 
requisition papers on an alleged fugitive from justice, or dis- 
charge him from custody unless cause is shown for further deten- 
tion. 23 D.C. Code 404 - 406. 

Appellant in this case was held, without cause, beyond the 
statutory time period, without extradition proceedings being under- 
taken, and is now seeking his lawful discharge from custody, no 


longer being under the jurisdiction of the Court. 


SUMMARY OF ARGUMENT 


The District of Columbia extradition statute, Title 23 D.C. 


Code Chapter 5, prescribes that an alleged fugitive from justice 
shall be extradicted within thirty (30) days unless cause is shown 
for further confinement. Appellant was held beyond thirty (30) 
days. Therefore, jurisdiction of the court expired and appellant 
is entitled to immediate release and the District Court erred in 


denying his writ of habeas corpus. 
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ARGUMENT 
By 


The Court of General Sessions lost jurisdiction of appellant 
by an erroneous continuance of appellant's cause and consequent 
failure to comply with mandatory statutory requirements for con- 
ducting extradition proceedings within thirty (30) days. 

Section 23-404 of the District o£ Columbia Code states: 


If, upon che examination of the persons charced, it 
shall apnear to the judge of the Municipal Court for the 
District of Columbia that there is reasonable cause to 
believe that the complaint is true, and that such person 
may be lawfully demanded of the Chief Judge of the United 
States District Court for the District of Columbia, he 
shall, if not charged with murder in the first degree, 
be required to qive bond or other obligation with suffi- 
cient sureties, in a reasonable sum, to apoear before 
said judae of the Municipal Court for the District of 
Columbia at a future date, allowing thirty days to ob- 
tain a requisition from the governor of the State, ter- 
ritory, or possession of the United States from which 
said person is a fugitive, he to abide the order of such 
judge of the Munidipal Court for the District of Columbia 
in the premises. 


This section of the statute clearly sets a thirty (30) day 


time limitation upon obtaining a requisition from the demanding 


state. (“allowing thirty days to obtain a requisition from the 
governor of the state, territory, or possession of the United 
States from which said person is a fugitive, ...."). 
Section 23-405 of the District of Columbia Code states: 
If the person so givine bond or other obligation 
or committed, shall appear before the judge of the 


Municipal Court for the District of Columbia upon 
the day ordered, he shall be discharged, unless he 


shall be demanded by some person authorized by the 

warrant of the governor to receive him, or unless the 

judge of the Municipal Court for the District of 

Columbia shall see cause to commit him for a further 

yime, or to require him to give bond or other obliga- 

tion he shall be committed and detained as before: 

Provided, that whether the person so charged shall 

give bond or other obligation be committed or dis- 

charged, his delivery to any person authorized by 

the warrant of the governor shall be a discharge of 

his bond or obligation, if any. 

This section of the statute clearly states that the prisoner 
shall be discharged if there is no authorized demand for him with- 
in the specified time period, unless cause is shown otherwise. 

("he shall be discharged, unless he shall be demanded by some per- 
son authorized by the warrant of the governor to receive him, or 
unless the judge of the Municipal Court for the District of Columbia 
shall see cause to commit him for a further time, . Pe) 

Taken together these two sections of the statute establish the 
proposition that extradition proceedings against an alleged fugitive 
from justice must be undertaken within thirty (30) days, or the 
court must discharge him unless cause is shown to commit further. 
In this case the appellant was held beyond the statutory thirty 
(30) days, without cause, and without demand made for him within 
the specified thirty (30) day time period by the Governor of Ohio. 
Therefore he must, by the mandatory language of the statute (use 


of the word "shall”) be discharged from custody of the authorities 


of the District of Columbia. 


The word "Shall" in a statute is ordinarily the language 
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of command. Brown v. Hecht Co., 78 U.S. App. D.C. 98, 137 F.2d 
689, reversed on other grounds, 64 S. Ct. 587, 321 U.S. 321 (1943); 
Ballou v. Kemp, 68 App. D.C. 7, 92 F.2d 556 (1937). Thus the word 
"shall" in the District of Columbia statute in pieweton here must 
be taken by the court as a word of command, and the court has no 
other course than to execute the legislative command. 

For the language of the statute in question must be strictly 
construed. It cannot be applied loosely. Strict Bene netion of 
language is the rule regarding criminal and penal statutes. U.S. 
v. Bramblett, 75 S. Ct. 504, 348 U.S. 503 (1955); Copper Plumbing 
& Heating Co. v. Campbell, 110 U.S. App. D.C. 177, 290'F.2d 368 
(1961); U.S. v. Bergson, 119 F.Supp. 459 (1954). 

Furthermore, statutes dealing with time provisions and the 
rights of parties, as in this instance, are mandatory statutes. 


So states the general rule. 


"(S)tatutory provisions with respect to the time 
of performing an act are to be taken as mandatory where 
consequences attach to the failure to comply; and where 
the act to be performed concerns vested rights, procedure, 
or other similar matters . . .the statute is generally 
mandatory. 82 CJS 379 (1955). 


The statue in question here sets out time provisions; and, 
failure to comply with the statute has its consequences: discharge 
of the prisoner. Also, the act to be performed (extradition) as 
directed by the statute involves both legal procedure and vested 


rights of the parties. Therefore, the statute here is. a mandatory 
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statute, and the court can do no more than absolutely comply with 
Lt. 
That courts have no other alternative in instances of this 


kind was decided long ago by Justice Cardozo, in the case of 


Escoe v. Zerbst, Warden, 295 U.S. 490, 492, 493 (1934). 


Escoe was convicted and placed on probation. Later, having 
broken the conditions of his orobation, he was imprisoned, but with- 
out opportunity for a hearing as prescribed by statute. Escoe 
filed a writ of habeas corpus, contending the language in the 
statute made a hearing absolutely mandatory. The lower courts 
dismissed the writ. The United States Supreme Court reversed them, 
saying the word “shall” in the statute placed an absolute duty on 
the lowest court to provide a hearing. The Court said: 

Under the statute .. . the probationer ‘shall forth- 
with be taken before the court.' This mandate was dis- 
obeyed. The probationer, instead of being brought before 
the court which had imposed the sentence, was taken to a 
prison beyond the territorial limits of that court and 
kept there in confinement without the opportunity for a 
hearing. For this denial of a legal privilege the commit- 
ment may not stand. ... 

We find in this statute more than directory words 
of caution, leaving power unaffected. This is so if 
we consider the words alone, putting aside for the moment 
the ends and aims to be achieved. The defendant ‘shall’ 
be dealt with in a stated way; it is the languace of 
command... . 

The Court went on to explain that the aim of the statute in 


providing for a hearing, was to protect the individual against 


malice and oppression. They said: 


If these are the ends to be promoted by bringing 
the probationer into the presence of his judge, the Act 
is seen at once to be mandatory in meaning as well as 
mandatory in form. 


It is beside the point to argue, as the Government 
does, that in this case a hearing, if given, is likely to 
be futile because the judge has made it plain how his dis- 
cretion will be exercised in that already he has cancelled 
the suspension on the strength of an ex parte showing. 
The non sequitur is obvious. The judge is without the 
light whereby his discretion must be guided until a hear- 
ing, however, summary has been given the supposed offender. 


We hold petitioner entitled to be discharged, with- 
out prejudice to arrest and commitment as a result of 
subsequent proceedings conforming to statute. 
The holding of the Escoe case is applicable to the case before 
this court. Both deal with habeas corpus proceedings. Both deal 


with procedural provisions. Both deal with the vital rights of 


parties. And both deal with the use of the word "shall" ina 


statute. Therefore, applying both the reasoning and the holding 


of the Escoe case to the present case, it follows that the appel- 
lant in this case must be discharged from the custody of the court. 

Although there are no cases directly in point in this juris- 
diction, there are in the 5th Judicial Circuit, and they uniform- 
ly hold that extradition statutes of the type in question here are 
mandatory, and that their time provisions must be absolutely com- 
plied with. 

119 So. 
In the case of State v. Sitner, 167 La./407, 408, 409 (1928), 


the petitioner was arrested in New Orleans, Louisiana, on an af- 


fidavit charging him with being a fugitive from justice from Florida. 
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The Louisiana extradition statute prescribed a ninety (90) day 
detention period. But the prisoner was not called before the court 
for a hearing until one hundred and sixty-three (163) days had 
elapsed. The Supreme Court of the state said: 


(T)he provisions of the statute, requiring an ex- 
amination of the case and fixing a maximum time for the 
detention of an alleged fugitive from justice in custody, 
are mandatory. . - -(A)1l the rights the state may have 
had under the said affidavit become extinguished by 
limitation, upon completion of the ninetieth day of de- 
fendant's detention in custody. 


In the case of State v. Commisso, 39 SO.2d 729,731, 214 La. 


1055 (1949), a thirty (30) day statute was involved. In a pro- 
ceeding to review a judgment denving petitioner's application for 
a writ of habeas corpus to secure his release from imprisonment 
unger an affidavit charging him with being a fugitive from justice, 
the Supreme Court of Louisiana’ ordered the defendant discharged. 
It said: 
lo proper demand has been made for return of accused 

by the demanding state. Consequently extradition has not 

becun. The authorities of this state are not warranted in 

holding the accused beyond the thirty day period when no 

extradition proceedings have begun. The state cannot hold 

the accused by successive affidavits for any time beyond 

the thirty day period to await extradition. 

Thus it may be seen that extradition statutes such as the one 
in question here, are generally considered by courts as mandatory, 
and the decisions uniformly hold they must be absolutely complied 


with. 


That there was no cause to hold the appellant in this case 
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beyond the prescribed thirty (30) day statutory limit is patently 
plain. No cause was ever shown in the Court of General Sessions 

on Avril 2, 1954, for a continuance for more than thirty (30) days. 
Nor was any cause ever asked for, or proffered. The time period 
was simply extended beyond the statutory maximum, arbitarily, and 
in blind disregard of the appellant's vested rights. Even the 
United States District Court admits to this fact. Chief Judge 
Holtzoffé said, "The Court is of the opinion that . . . the Court of 
General Sessions, committed error in setting a date for an ex- 
tradition hearing more than thirty days after the petitioner's 


arrest ... ." Official Transcript, Vol. 1, P. 8, Hawkins v. 


Anderson (HC No. 205-64), Sept. 28, 1964. 


If the continuance granted on April 2, 1964, was erroneous, 
it was certainly without cause. How then, could it possibly be 
said that there was any cause, as prescribed by the statute, for 
committing the appellant further? It can not, and therefore, the 
appellant must be discharged from the custody of the authorities, 
neither they nore the Court any longer having jurisdiction of the 


appellant. 
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CONCLUSION 


WHEREFORE, appellant respectfully prays that the judgment of 


the court below be reversed and the case remanded for an appropri- 


ate remedy. 


Respectfully submitted, 


William M. Treadwell 


Counsel for Appellant 
Appointed by this Court 
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(H.C. No. 205-64) 


QUESTION PRESENTED 


In the opinion of the appellee, the following question 
is presented: 


Did the Chief Judge of the United States District 
Court have jurisdiction of appellant’s extradition case 
when appellant had previously been detained thirty-four 
days, four days beyond, the thirty-day period specified in 
28 D.C.C. § 404? 
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Summary of Argument 
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The extradition hearing and the order of the Chief 
Judge of the United States District Court was proper. .... 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,097 


ALBERT M. HAWKINS, APPELLANT 
Ce 


Sam A. ANDERSON, Superintendent, 
District of Columbia Jail, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


September 28, 1964, a hearing on appellant’s petition 
for a writ of habeas corpus was held in the United States 
District Court. The writ was discharged and the petition 
dismissed. This appeal followed. 

In April of 1963, Albert M. Hawkins was arrested in 
Cleveland, Ohio, charged with violations of the state 
narcotic laws. Released on $2000 bond, appellant was 
taken into custody in the District of Columbia on March 


(1) 


2 


26, 1964, on a charge of unlawful flight to avoid prose- 
eution (18 U.S.C. § 1078) which charge had been filed 
in Cleveland after appellant jumped bond. April 2, the 
charge of unlawful flight to avoid prosecution was dis- 
missed before the United States Commissioner and appel- 
lant appeared before a judge of the Court of General Ses- 
sions charged as a fugitive from justice. Counsel was ap- 
pointed and the matter was continued, without objection, 
to May 6 (thirty-four days). On this date, appellant 
again appeared with counsel before a judge of the Court 
of General Sessions and a continuance to May 138 was 
granted. The basis for this continuance was a represen- 
tation by a police office of the Fugitive Squad as to the 
absence of a state agent.’ 

On May 18, Hawkins requested an extradition hearing, 
and represented by counsel from the Legal Aid Agency, 
he appeared before the Chief Judge of the United States 
District Court on the same date. Appellant did not con- 
test the extradition proceedings except to claim that the 
continuance beyond thirty days by the Court of General 
Sessions was illegal. The Chief Judge ordered appellant 
surrendered to the state authorities but this was not con- 
summated because the Government learned, from appel- 
lant, that on May 11 he had, through an employee at the 
District of Columbia Jail, mailed a petition for a writ of 
habeas corpus to the Court of General Sessions. 

Appellant’s petition for a writ of habeas corpus was 
filed in the United States District Court on May 27, 1964, 


1 There was an unresolved question of fact as to why the state 
agent was not present that morning (May 6). Appellant contended 
that the Fugitive Squad officer stated that finding no agent present 
he telephoned the Ohio authorities and when asked why they were 
not present said that he did not know why, that there apparently 
had been a mix-up. The Government maintained that the officer 
stated that failing to find a state agent present that morning he 
had telephoned the Ohio authorities and learned that they had not 
understood that it was necessary to have an agent present (H. 
4-5). Judge Holtzoff resolved the disputed fact in favor of the 
Government. Findings of fact and Conclusions of Law, p. 1-2, filed 
October 6, 1964. 
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and dismissed by the court on June 17. On June 19, ap- 
pellant made application for appeal in forma pauperis, 
which application was denied on June 23. This Court sua 
sponte on September 10, 1964, reversed the order of the 
District Court dismissing the petition for writ of habeas 
corpus and remanded the case for a hearing. On Sep- 
tember 28, a hearing was held before Judge Alexander 
Holtzoff. Counsel being in general agreement as to the 
facts, on the point of divergence the court stated that even 
accepting appellant’s version of the officer’s statement to 
the court on May 6, there was a reasonable grounds for 
postponement (H. 5). After hearing argument as to the 
thirty-four day detention of appellant and the contin- 
uance the court ruled that the Court of General Sessions 
committed error in setting a date for an extradition hear- 
ing more than thirty days after appellant’s arrest, that 
on the thirty-first day appellant would have been entitled 
to release, but that neither the Court of General Sessions 
nor the United States District Court lost jurisdiction be- 
cause of this error, and the subsequent warrant of ex- 
tradition was not vitiated by this fact (H. 8). The writ 
was discharged and the petition dismissed. 


STATUTES INVOLVED 


Title 23, District of Columbia Code, Section 401, pro- 
vides, in pertinent part: 


(a) In all cases where the laws of the United States 
provideg that fugitives from justice shall be delivered 
up, the Chief Judge of the United States District 
Court for the District of Columbia shall cause 
to be apprehended and delivered up such fugitive 
from justice who shall be found within the District, 
in the same manner and under the same regulations 
as the executive authorities of the several States are 
required to do by the provisions of sections 5278 and 
5279, title 66, of the Revised Statutes of the United 
States, “Extradition? and all executive and judicial 
officers are required to obey the lawful precepts or 
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other process issued for that purpose, and to aid and 
assist in such delivery. 


Title 28, District of Columbia Code, Section 404, pro- 
vides: 


If, upon the examination of the person charged, it 
shall appear to the judge of the Municipal Court for 
the District of Columbia that there is reasonable 
cause to believe that the complaint is true, and that 
such person may be lawfully demanded of the Chief 
Judge of the United States District Court for the 
District of Columbia, he shall, if not charged with 
murder in the first degree, be required to give bond 
or other obligation, with sufficient sureties, in a 
reasonable sum, to appear before said judge of the 
Municipal Court for the District of Columbia at a fu- 
ture date, allowing thirty days to obtain a requisition 
from the governor of the state, territory, or posses- 
sion of the United States from which said person is 
a fugitive, he to abide the order of such judge of the 
Municipal Court for the District of Columbia in the 
premises. 


Title 28, District of Columbia Code, Section 406, pro- 
vides: 


If the person so giving bond or other obligation, or 
committed, shall appear before the judge of the Mu- 
nicipal Court for the District of Columbia upon the 
day ordered, he shall be discharged, unless he shall 
be demanded by some person authorized by the war- 
rant of the governor to receive him, or unless the 
judge of the Municipal Court for the District of Co- 
lumbia shall see cause to commit him for a further 
time, or to require him to give bond or other obliga- 
tion for his appearance at some other day, and if, 
when ordered, he shall not give bond or other obli- 
gation he shall be committed and detained as before: 
Provided, That whether the person so charged shall 
give bond or other obligation, be committed or dis- 
charged, his delivery to any person authorized by the 
warrant of the governor shall be a discharge of his 
bond or obligation, if any. 


5 
SUMMARY OF ARGUMENT 


The issues for determination in an extradition hearing 
and on habeas corpus review of the extradition order, 
whether the demanded person is a fugitive from justice 
substantially charged with a crime, are not raised by ap- 
pellant. 

Though appellant was illegally detained, proper extra- 
dition proceedings were initiated before the Chief Judge 
of the United States District Court and extradition or- 
dered before final hearing on the petition for a writ of 
habeas corpus. Therefore, appellant is not entitled to dis- 
charge. 


ARGUMENT 


The extradition hearing and the order of the Chief Judge 
of the United States District Court was proper. 


Appellant maintains that his original detention for 
thirty-four days was contrary to the thirty day period 
specified in 23 D.C.C. $404. The District Court ruled 
that during the last four days of the thirty-four days 
appellant was illegally detained and would have been en- 
titled to his release (H. 8). Since an extradition pro- 
ceeding was held, and extradition ordered (May 13, 
1964), subsequence to the continuances in the Court of 
General Sessions (April 2, May 6) and prior to final de- 
termination of appellant’s petition for a writ of habeas 
corpus (filed May 25), the only relevant determination 
is the validity of this extradition hearing and order. 
Therefore, appellee asumes that appellant also maintains 
that the Chief Judge of the District Court lacked juris- 
diction to conduct the extradition proceeding of May 13, 
and to order appellant’s extradition. 

The Chief Judge of the United States District Court 
for the District of Columbia in extradition cases performs 
the duties of the chief executive of a state. 23 D.C.C. 
§ 401. He has for decision the legal question whether the 
demanded person is a fugitive from justice substantially 
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charged with a crime, and these are the issues for deter- 
mination on habeas corpus review of the extradition order 
in the court of the asylum state. Bruzaud v. Matthews, 
93 U.S. App. D.C. 47, 207 F.2d 25 (1953). Appellant 
did not contend at the extradition proceeding, and does 
not now contend, that he is not a fugitive from justice 
substantially charged with a crime. Appellant’s only basis 
for attacking the validity of his extradition hearing and 
order can be to revert back to the previous four day 
illegal detention (which ended seven days before the ex- 
tradition hearing) and to suggest that this vitiated the 
proceeding. But “in habeas corpus proceedings involving 
extradition the Courts cannot consider the legality of the 
preliminary detention in the asylum state... .” Travis 
v. People, 185 Colo. 141, 308 P.2d 997, 999 (1957). 

Though the detention of appellant for four days beyond 
the thirty day period prescribed by 23 D.C.C. $ 404 was 
illegal, he is not entitled to discharge. Before final hear- 
ing in the habeas corpus proceeding legal cause for de- 
taining him had arisen both through the continuance for 
cause shown on May 6, and through the extradition hear- 
ing on May 18. “Where it appears that sufficient grounds 
for detention exists a prisoner will not be discharged for 
defects in the original arrest or commitment.” Stallings 
v. Splain, 253 U.S. 389, 343 (1920) ; see Lott v. Heyd, 315 
F.2d 350 (5th Cir. 1963), Travis v. People, supra; 35 
C.J.S., Extradition, $12 (c), p. 402. 

Therefore, appellant’s contention is not determinative. 
Whether or not the Court of General Sessions lost juris- 
diction of appellant because of an illegal four day deten- 
tion does not serve to vitiate the extradition proceeding 
and order of the Chief Judge of the United States District 
Court. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
PATRICK H. CORCORAN, 
Assistant United States Attorneys. 
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